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INTRODUCTION AND SUMMARY

Telco Communications Group, Inc. ("Telco"), by its undersigned counsel and pursuant to

Public Notice, DA 96-1891 (released November 18, 1996), submits these Reply Comments on the

Recommended Decision of the Joint Board issued in the above-captioned proceeding. I

The Reply Comments that follow are limited to addressing issues raised by other parties'

Comments that have a direct impact on Telco. In particular, Telco files these Reply Comments to

respond to parties that disagree with Telco's two main points: (1) incumbent facilities-based local

exchange carriers ("ILECs'') must not be allowed to pass through their universal service

contributions to resellers of local service; and (2) local resellers must be eligible to receive universal

service subsidies if the universal service mechanism is to be competitively neutral.

lIn the Malter ofFederal-State Joint Board on Universal Service, Recommended Decision
of the Joint Board, CC Docket No. 96-45 (reI. Nov. 8, 1996) ("Recommended Decision").
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I. ILECs Must Be Prohibited from Passing Through Their Universal Service
Contributions to Carriers that Purchase Elements and Services Pursuant to Sections
251 and 252

Many parties advocated the use of retail revenues as the basis for carriers' contributions to

the federal universal service fund. Although Telco agrees that federal universal service fund

contributions should be assessed on a carriers' gross telecommunications revenues net ofpayments

to other carriers, not retail revenues, Telco also advocates the adoption ofa retail end user surcharge.

A surcharge on the end user's bill makes universal service support explicit, as required by Section

254(e). Ifend users are required to subsidize low income subscribers and service to high-cost areas,

schools, libraries and health care providers, a surcharge makes explicit the amount of support they

are required to provide.

An explicit surcharge on end users' bills will also ensure that carriers do not attempt to

recover their universal service assessment implicitly by increasing rates for unbundled network

elements or resold local services. As the Federal Communications Commission ("FCC") has

previously recognized, recovering universal service fund assessments in the rates charged for

elements or local services (such as the resold local services that Telco and other carriers will

purchase) under Sections 251 and 252 violates the nondiscriminatory contribution principles in

Section 254:

Ifa state collects universal service funding in rates for elements and services pursuant
to sections 251 and 252, it will be imposing non-cost based charges in those rates.
Including non-cost based charges in the rates for interconnection and unbundled
elements is inconsistent with our rules implementing sections 251 and 252 which
require that these rates be cost-based. It is also inconsistent with the requirements
of section 254(f) that telecommunications carriers contribute to state universal
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service on a nondiscriminatory basis, because telecommunications carriers requesting
interconnection or access to unbundled network elements will be required to make
contributions to universal service support through such charges. States may not,
therefore, include universal service support funding in the rates for elements and
services pursuant to sections 251 and 252, nor may they implement funding
mechanisms that have the same effect.2

Thus, in its Interconnection Order, the FCC concluded that funding for any universal service

mechanism may not be included in the rates for elements and services under Sections 251 and 252.3

The Joint Board reached a similar conclusion.4 The FCC should reiterate the finding it made in the

Interconnection Order and reject Pacific Telesis Group's ("PacTel") recommendation that purchasers

ofunbundled elements be charged for an ILEC's universal service assessment.s

2In the Matter of Implementation of the Local Competition Provisions of the
Telecommunications Act of1996, First Report and Order, FCC 96-325, , 713 (reI. Aug. 8, 1996)
("Interconnection Order").

3Specifically, the FCC stated in the Interconnection Order that:

[w]e conclude funding for any universal service mechanisms adopted in the universal service
proceeding may not be included in the rates for interconnection, network elements, and
access to network elements that are arbitrated by the states under sections 251 and 252.
Sections 254(d) and 254(e) of the 1996 Act mandate that universal service support be
recovered in an equitable and nondiscriminatory manner from all providers of
telecommunications services. We conclude that permitting states to include such costs in
rates arbitrated under sections 251 and 252 would violate that requirement by requiring
carriers to pay specified portions of such costs solely because they are purchasing services
and elements under section 251.

Interconnection Order at' 712 (footnotes omitted).

4The Joint Board recommended that the FCC clarify that under its Section 251 rules, ILECs
are prohibited from incorporating universal service support into rates for unbundled network
elements. Recommended Decision at , 808.

sPacTel Comments at 27.
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The 1996 Act6 requires universal service subsidies to be explicit and universal service

contributions to be nondiscriminatory. An end user surcharge meets both criteria. The FCC should

therefore adopt rules allowing carriers to pass through their universal service contributions to retail

end users via an explicit surcharge on the end user's bill. The FCC should also adopt rules explicitly

prohibiting carriers from passing through their universal service contributions to carriers that

purchase elements or services, including resold local service, pursuant to Sections 251 and 252.

II. The FCC Should Explicitly State that Resale Carriers Are Eligible for Universal
Service Support

A. Denying Local ReseDers Universal Service Support Violates the Principle of
Competitive Neutrality

As many parties pointed out, the key requirement in achieving competitive neutrality in

universal service funding is to ensure that neither eligibility nor the level of funding depends on the

identity of the carrier providing the service.' In order to be competitively neutral, universal service

support must be paid to whatever carrier is selected by the customer to provide local exchange

service. The FCC already has rejected the argument that requiring carriers to own some local

6'felecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (1996) ("1996 Act").

'?Washington Utilities and Transportation Commission Comments at 3 (support levels should
be carrier blind and customer specific); AT&T Comments at 2-3 (universal service subsidies must
be fully portable and follow the customer, not the carrier); California Public Utilities Commission
Comments at 12 (all carriers should be eligible to participate in the federal Lifeline program); Excel
Telecommunications, Inc. ("Excel") Comments at 5 (any rule excluding local resellers from
eligibility is a barrier to competition and harmful to consumers); MFS Communications Company,
Inc. ("MFS") Comments at 16 (excluding resellers from class ofeligible carriers violates the pro­
competitive intent of the 1996 Act).

4



Reply Comments o/Telco Communications Group, Inc.
January ]0, ]997

exchange facilities woUld promote competition in the local exchange market.8 The FCC should

make a similar explicit finding in this docket and reject the recommendation ofthe Joint Board that

"pure" resellers not be eligible to receive universal service support.9

B. A Facilities Ownership Restriction Is An Administrative Nightmare

The 1996 Act recognizes three coequal paths ofentry into the local exchange market: resale,

purchase of unbundled network elements, and construction of facilities. Carriers will often begin

to provide service solely through resale, combining resale with network elements and their own

facilities after they have established a foothold in a particular market. The three paths to entry are

therefore more ofa continuum then they are distinct, and are by no means mutually exclusive. There

is no meaningful distinction between a non-facilities-based carrier and a carrier with a single piece

ofequipment in a market.lo Both the facilities test in general and the test proposed by Southwestern

Bell,II which would require the facilities test to be applied on a customer-by-customer basis, would

create an administrative nightmare for State Public Utilities Commissions ("PUCs").

8Interconnection Order at 1340.

9Recommended Decision at 1161.

lOExcel Comments at 9 (larger resale carriers with significant economic resources would be
able to game any definition of "facilities"); Telecommunications Resellers Association ("TRA'')
Comments at 14 (enforcement difficulties would mirror those the FCC acknowledged in rejecting
a facilities requirement for acquiring unbundled network elements and a facilities ownership
limitation would be so easy to meet it would ultimately be meaningless).

11SBC Communications, Inc. ("SBC") Comments at 21.
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C. Carriers Offering Universal Service Solely Through Resale Do Not Receive the
Benefit of Universal Service Support in the ILECs' Rates

Some parties assert that resellers are already receiving the benefit ofbelow cost rates, arguing

that universal service support is "inherent in the ILEC's retail rates" and/or resellers already receive

a wholesale discount.12 The existence ofbelow cost rates is not per se evidence that such rates are

subsidized by universal service. Below cost rates could be evidence of a carrier's competitive

pricing decisions or evidence that a service that is subsidized by other services, for example,

exchange access. In fact, one ofthe main goals of this proceeding is to identify, quantify and make

explicit the amount of universal service support inherent in any retail price charged to consumers.

Neither the pure reseller nor the carrier purchasing unbundled elements from the ILEC will receive

the benefit ofuniversal service support provided to the ILEC unless that support is accounted for in

calculating the cost of the retail service or the network element. 13 However, universal service

support is not a "cost" associated with the provision of interconnection or a network element.

Rather, universal service support is a subsidy that is limited to supporting the provision, maintenance

12ALLTEL Telephone Services Corporation ("ALLTEL'') Comments at 5 (universal service
support is already reflected in the price the reseller pays); SBC Comments at 22 (reseller gets a
"twice discounted" rate -- a subsidized below-cost rate and wholesale discount); Sprint Corp.
Comments at 21 (reseller is already getting the benefit ofuniversal service payments inherent in the
ILEC's retail rates); US West, Inc. ("US West") Comments at 12 (resellers will benefit from the
lower charges that reflect universal service support).

13Although US West advocates including universal service support in a carrier's calculation
ofthe cost ofa facility (US West Comments at 12-13), Telco is not aware ofany finding by the FCC
or a State PUC that requires ILECs to do so. Telco also respectfully suggests that if the FCC were
to adopt rules including universal service support in the price of a network element or facility, it
could not be done in this docket consistent with due process.
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and upgrading of the facilities and services for which the support is intended. Including universal

service support in elements and services provided pursuant to Sections 251 and 252 violates Section

252's mandate that prices be based on cost and Section 254's mandate that universal service support

be explicit. If universal service support is not included in the rates for elements or services under

Sections 251 and 252, as it should not be, then resellers will not receive the benefit of universal

service support unless such support is provided directly to the reseller.

For the foregoing reasons, the FCC should reject the Joint Board's recommendation and find

that local resellers may qualify as carriers eligible to receiv~ universal service support.

III. The FCC Should Carefully Weigh the Comments ofPames Before Implementing a No­
Disconnect Rule

Many parties pointed to a lack of definitive evidence that a no-disconnect rule results in

increased subscribership.I4 Furthermore, ILECs, interexchange carriers ("IXCs"), and even State

PUCs pointed out the danger that a no-disconnect rule will generate losses that all other bill paying

customers will be forced to bear. IS Telco urges the FCC to weigh these arguments carefully before

14MCI Telecommunications Corporation ("MCI") Comments at 12; PacTel Comments at 32;
United States Telephone Association ("USTA") Comments at 33; WorIdCom Comments at 24.

1SCalifomia Department ofConsumer Affairs Comments at 42; MCI Comments at 12; PacTel
Comments at 31.
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adopting a no-disconnect rule for Lifeline-participating customers that elect voluntary toll

limitation.16

IV. NECA As Presently Constituted Is Not Neutral and Therefore Should Not Be Made the
Administrator of the Federal Univenal Service Fund

While many parties agreed with the Joint Board's recommendation that the National

Exchange Carrier Association ("NECA") is not neutral and therefore should not be appointed as the

administrator, at least one party recommended that NECA be appointed as the fund administrator. I?

Telco therefore reiterates its opposition to NECA's appointment as fund administrator. The FCC

should adopt the Joint Board's criteria and select a neutral fund administrator through a competitive

bidding process.

V. CONCLUSION

The FCC must adopt universal service rules that meet both the pro-competitive goals ofthe

1996 Act and the specific principles mandated in Section 254. To ensure that such rules do not

discriminate against local resellers, the FCC should adopt rules that are consistent with the

recommendations Telco has made in both its Comments and Reply Comments in this proceeding.

1
6Even if the FCC decides to adopt the no-disconnect rule for Lifeline participating

subscribers, the FCC should not follow the Ohio Commission's lead and apply the no-disconnect
rule to all customers of local service. Public Utilities Commission of Ohio Comments at 8-9.

I1NYNEX Comments at 41-42 (NECA can be universal service fund administrator if it spins
offits advocacy role); Wyoming Public Service Commission Comments at 14.
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Most importantly, local resellers must be eligible to receive universal service support and ILECs

must be prohibited from passing through their universal service assessments to carriers purchasing

elements and services pursuant to Sections 251 and 252.

Respectfully submitted,

DanaFrix
Pamela Arlnk
SWIDLER & BERLIN, CHARTERED

3000 K Street, N.W., Suite 300
Washington, D.C. 20007
(202) 424-7500

Counsel for Telco Communications
Group, Inc.

January 10, 1997
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